


Now comes the defendant, Denise Daliacosta, R.N. (now known as Denise Lorette, R.N.) 


(“Nurse Daliacosta”), and hereby moves this Court to preclude Plaintiff from alleging a theory of 


gross negligence, set forth against Nurse Daliacosta in Count XT and Count XII of the Plaintiff’s 


Complaint. (Complaint, Exhibit A). In support thereof. Nurse Daliacosta states the following: 


hi Counts XI and XII of the Complaint, Plaintiff alleges Nurse Daliacosta engaged 


“malicious, willful, wanton or reckless conduct 1 


causing conscious pain and death. In order to 


establish malicious, willful, wanton or reckless conduct, a plaintiff must show that the defendant 


'knowingly or intentionally disregarded] an unreasonable risk 


anti the risk, when viewed 


prospectively, “must entail a high degree of probability that substantia] harm would result to the 


plaintiff 


411 Mass. 382, 387-88 (I991)(inlcmal citations omitted), 
j The Suprcrtio Judicial CouJl has defined willful, wanton and reckless conduct as acting or 
ntcntionally failing to do an act which it is one’s duty to another to do, knowing or having 


reason to know of facts which would lead a reasonable person to realize, not only that his 
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conduct creates an unreasonable risk of physical harm to another, but also that such risk 
greater than that which is necessary to make his conduct negligeot Sjs Sandler v 
( ommoiivyc&Uii, 419 Mass. 334, 336 n.2 (1995). “’The essence of wanton or reckless conduct is 


nr nanklu.-I_> r*. it. I' .• i 


m 


i or reckless conduct is the legal equivalent of intentional 

iUIUiy r I >1 P VI . I. Jj 


Mass App. Ct. 696,699 (1994), quoting Commonwealth 
v- Welanaky , 316 Mass. 383,399 (1944). "[An] alleged wrongdoer acts wantonly, willftilly and 
recklessly only when he inflicts the injury intentionally, or is so utterly indifferent to the rights of 
others that he acts as if such rights did not exist.” Isaacson v. Boston. W. & N Y. St. Rv. Co. . 
278 Mass. 378.387(1932). 

Similarly, gross negligence is defined as negligence that is: 




and appreciably higher in magnitude than ordinary negligence. It is 
materially more want of care than constitutes simple inadvertence. It is an act or 
omission respecting legal duty of an aggravated character as distinguished from a 
mere failure to exercise ordinary care. It is very great negligence, or the absence 
of slight diligence, or the want of even scant care. It amounts to indifference to 
present legal duty and to utter forgetfulness of legal obligations so far as other 
persons may be affected. It is a heedless and palpable violation of legal duty 
respecting the rights of others. The element of culpability which characterizes all 
negligence is in gross negligence magnified to a high degree as compared with 
that present in ordinary negligence. Gross negligence is a manifestly smaller 
amount of watchfulness and circumspection than the circumstances require of a 
person of ordinary prudence. But it is something less than the willful, wanton and 
reckless conduct which renders a defendant who has injured another liable to the 


llll 
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latter even though guilty of contributory ncgjigence* or which renders a defendant 
in rightful possession of real estate liable to a trespasser whom he has injured. It 
IIs short of being such reckless disregard of probable consequences as is 
equivalent to a willful and intentional wrong. Ordinary and gross negligence 
differ in degree of inattention, while both differ in kind from willful and 
intentional conduct which is or ought to be known to have a tendency to injure. 




Altman v. Aronson . 231 Mass. 588, 592 (1919). 

Here, the Plaintiff has put forth no evidence, hv way of expected expert testimony or 


otherwise, that Nurse Dallacosta knowingly or intentionally disregarded an unreasonable risk 
































































entailing a high degree of probability that substantial harm would result to plaintiffs decedent. 
There is no evidence in the case that Nurse Dallacoata’s actions were knowing or Intentional, or 
that she acted in a manner "so utterly indifferent to the rights of [plaintiffs decedent] that [she 
acted] as If such rights did not exist.” SfiS Isaacson . 278 Mass, at 387. 


jP|j |||jt Likewise, then* is no evidence in this case to support a claim that Nurse Dallacosta 
engaged in a "heedless and palpable violation of legal duty” or that she failed to exercise “even 
scant care.” See Altman . 231 Mass, at 592. Plaintiffs allegations are simply that Nurse 
Dallacosta was negligent by failing to recognize and appreciate signs and symptoms of a 
developing pulmonary embolism; and document at the time of her VNA home visit that the 
patient was instructed to go to the Emergency Room. (Plaintiffs Second Suppl. to PTM p. 5, 


Exhibit B). 

1H5KL.iiiill 


WHEREFORE, the defendant, Denise Dallacosta, R.N., respectfully requests that this 


Court dismiss Plaintiffs claims of gross negligence set forth in Count XI and Count XII of 
Plaintiffs Complaint. 


Respectfully submitted, 




The Defendant, 

DENISE DALLACOSTA, R.N., 
By Her Attorneys, 


Dated: May 28, 2019 
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Edward f/Itinchey, BBO #235080 
Tanya K. OUlenhoff, BBO# 651006 
Sloane and Walsh, LLP 
Three Center Plaza, 8 lh Floor 
Boston, Massachusetts 02108 
(617)523-6010 
ehinchey@sloanewalsh.com 
tolde.nholT@sloanewalsh.com 
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chrtificatp flp service 

I, Tanya fC Oldenhoff, Esquire of Sloane and Walah, LLP, do hereby certify that on this 
day of May 2019,1 caused the within document to be served by email and first class mail, 



postage prepaid to the following counsel of record: 

COU NSEL FOR plaintiff 
Robert M. Higgins, Esq. 




Barrie Duchesneau. &q. 

Lubm and Meyer, P.C. 

100 City Hall Plaza 
Boston, MA 02108 
rhiggins@lubinandmeyer.com 
bduchesneau@lubinandmeyer.com 






















Ellen Epstein Cohen, Esq. 

Megan Grew Pimentel, Esq, 

Adler, Cohen, Harvey, Wake man, Guekguezian, LLP 

7^V Ctfi3.it 1 IHaau. 


75 Federal Street, 10' h Floor 
Boston, MA 02110 
ECohen@adlercohen.com 
MPimentel@adlercohcn.com 




COUNSEL FOR DEFENDANT. PMG PHYSICIAN ASSOCIATES. P.C. 
Daniel J. Buoniconti, Esq. 

Kristina Ragonc, Esq. 

Foster & Eldridge, LLP 
One Canal Park, Suite 2100 
Cambridge, MA 02141 
dbuomconti@fostdd .com 
kragone@fostcl d.com 



Tanya K. Oldenhoff 
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Count 1. 


1. The pltaalifif; David Lew, is (be duly appointed Administrator of the Estate of Jason Lew and is 

B ||\, i a resident of Kennesaw, Cobb County, Georgia. 

HliWSnl v ^ 1 \\\»iVlWr 1 

2, Tbe defendant, Meredith Gilson, M.D„ was at all times relevant to this complaint a physician 
licensed to practice her profession in the Commonwealth of Massachusetts. 

iWj jMS 

3. This action is brought to recover for the wrongful death of Jason Lew for (he benefit of his next 
of kin, pursuant to M.G.LA. c. 229 §1 et seq. 

4, At all tones relevant to this complaint, the defendant, Meredith Gilson, M-D., represented and 
held herself out to be a physician, skilled in (he treatment of various illnesses and conditions 
and, in particular, represented to the plaintiffs decedent that she was knowledgeable, 
competent. and qualified to diagnose and treat the plaintiffs decedent’s condition, on or about 


April 2011. 


til, .;. 


iiSiiiiil 


%IIi'll II 






5. On or about April 2011, the plaintiffs decedent submitted himself to the care and treatment of 
the defendant, Meredith Gibcm, ML)., who negligently, carelessly, and without regard for the 
plaintiffs decedenfs health and well-being, heated the plaintiffs decedent in a manner resulting 
in tlve plaintiffs decedent's death on April 2011. 

6. The death of Jnsom Lew and the damage to Ids curtate, were toe direct and proximate result of the 
carelessness, unskilifuhiess, negligence and improper care awl Creatmcut by the defendant, 



Meredith Gilson, M.D., including, but not limited to tire following: 


momm 
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to toe plaintiffs decedent that she was knowledgeable, 

' " " * condition 


mmi 


i mm 




Defendants failure to adequately and properly dSa^rvo>«e the plaintiffs decedents 
medical condition cm or about April 2011, and her failure to proscribe proper end timely 
treatment for said corkditkm; 


l||; I «t Defettdanft failure to :nxx>gatf&r ur have toe knowledge to recognize her inability and 
lack of skill to diagnose and treat the plaintiff’s decedent, when tike defendant knew or 
dural# have known in toe exercise of due care, the foreseeable consequences of her 
inability and feiluro to properly and skillfully provide the plaintiff** decedent with, 
acceptable medical and diagnostic services, 


4- Defendant's failure to possets or negligent failure to exercise toot degree of skill, 
training, end care as is possessed and exercised by average qualified members of too 
medical profes-rfon practicing bey specialty; and 


t. Defendants fhituro to inform and to warn of the risks involved in or associated with the 
plaintiffs decedent's condition and failure to inform and to warn about toe treatment of 
arid condition. 


WHEREFORE, the plaintiff, David Lew, as duly appointed Administrator of the Estate of Jason 
Law, prays judgment against the defendant, Meredith Gilson, MD,, for the above-described 
wrongful death and damage to tire estate, together with interest and coats. 




Count II. 


L The phdntifl’ David Lew, ns duly pointed Administrator of the Estate of Jason Law, repeats 
and reavers all of the allegations contained in Paragraphs One through Six of Count L above, as 


if expressly rewritten and set forth herein. 


2. This action is brought to recover for the conscious pain and suffering of the decedent, Jason 

k -iftliiw. v$" j ! T !] 3 -V;, V■■ ';IV,"''f : : 1 ,, ■" " : ■! I 15 i: ;>- : 
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3, As toe direct and proximate result of the carelessness and negligence of (he defendant, Meredith 

IniVVvVt i r ** \ Jt TS i.L _ --*-d ■*• TapAm T j4Ullf’ « inn /USMiKiajl 4>»~L Annci^iinn ltl>\ f .•«. im 4 I m+rl bin C^'w/. 




Gilson, M.D., too decedent, Jason Lew, was caused to suffer consciously up to and until his time 


L l iii;i|rti; i li l || 1 of death, 
ill. 


IS! ■ 
infcni 


the jplrintiff r David Low, as duly appointed Administrator of the Estate of 
Jason Lew, pra^ judgment against the defendant, Meredith Gilson, M.D., in an amount to be 


detenmaed by a jury, together with interest and coats. 


iintiff, David Lew, is toe duly appointed AdttMttistralar of toe Mato of Jason T^w and is 
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Gtflfcon, M-P-, wm *1 4U times relevant to this ccmplunl a physician 


non in tbo Conunonwe&llh of Massachusetts. 


3- This action la brought to recover for the wrongful death of Jason Lew tor the benefit of his nojrt 
ofkw,punwsnttoM(lL.A.c.229§l etaeq. I f 


4. At all times relevant to tons complaint, Ok; defend Boat, Meredith Gilson, MX>^ represmted and 
held horadf out to be a physician, skilled in toe treatment of various ffloeses and conditions 


lilsSill 


and, in particular, represented to the pkmttfTi decedent that she was knew!edible, 
competent, and qualified to diagnose and treat the plaintiffs decedents condition on or about 


|l|i I p- On or abort. April 2011 > due plaintiffs doccdcni submitted himself to the care mod treatment of 
toe defendant, Meredith Gilson, MJD., who negligently, carelessly, and without regard for toa 
| |jp plaintiff a dcoedent's health and weJLbuing, heated tbo plaintiffs decedent in a manner resulting 

in too plaintiff s decedent's death on April 2011. 


I] || The death of Jason Lew and the damage to his estate, including, but not limited to his Amoral 
and burial expenses, were the direct and proximate result of the malicious, will fill, wanton or 
reckless conduct of the defendant, Meredith Gilson, M.D., or by the gross negligence of the 
defendant on enr about April 2011. 


Lew, prays judgment against toe defendant, Meredith Gilson, M.D., for the above-described 
wrongful death and damage to the estate, together with punitive damages, interest and costs. 


Count IV, 

1. The plamlifL, David Lew, as duly appointed Administrator of (he Estate of Jason Lew, repeats 
and reavers all of the allegations contained in Paragraphs One through Sir of Count in above, as 
: ■ if expressly rewritten and set forth hereto. 


2. This action is brought to recover for the conscious pain and suffering of the decedent, Jasott 
Lew, 


wanton or reckless conduct of toe 
^~Gilson, M.D., toe decedent, Jason Lew, was caused to saEbr consciously 


up to and tint! I his time of death. 


against ihc defendant, Meredith Gilson, M.D., for the above-described 


wrongful death and damage to the estate, together with punitive damages, interest and costs. 
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1. The plaintiff David Lew, as duly appointed Administrator of foe Estate of Jason lw, rtspoBte 
aud reavers all of flow! allegations contained to Paragraphs One through Six of Count I above, a* 
if expressly rewritten and sat forth hemp. 

5L On or about April 2011, Hie ddfoodant, Meredith Cileon, M.D., contracted with foe plaintiff ill 
decedent to provide professional service related to the plaintiffs decedent’s medical care and 
treatment. 

defendant, Meredith Gilson, MJD* expressly and impliedly wamnte||||o the plajutifPa 
decedent due ahe would perform and render said professional sendees j n accordance wHh 
accepted standards for the practice of medicine, and that she would possess and exercise that 
lj||||de8rcc of akflJ and care poneosad and exorcised by the average qualified members of foe 
llpjinctiicn] profession practicinij her specialty. 1! ' 

4. On or about April 2011, foe defendant, Meredith Gilson, M.D., breached her express and 
implied warranties by foiling to perform and render professional services in accordance with 

Oi^Aacoeptctd standards for the practice of medicine, and by foiling to possess and exercise that: 
degree of skill and care possessed and exercised by the average qualified members of foe 
medical profession praeliciiij* her specialty, which breach resulted in the death of Jason Lew. 

5. The death of Jason. Lew and the damage to his estate, including, but not limited to hie funeral 
and burial expenses, wore foe direct and proximate result of the defendant, Meredith Gilson, 

fl; MD A breach of express and implied warranties. 

foe plaintiff, David Lew, as duty appointed Administrator of the Estate of 
Jason Lew, prays judgment against foe defendant, Meredith Gilson, M.D., for the above- 
described wrongful death and damage to the estate, together with interest and cost*. 

Count VI. 

|. The plaintiff, David Lew, as duly appointed Administrator of the Estate of Jason Lew, repeats 
and reavers all of the allegations contained in Paragraphs One through Five of Count- V above, 
expressly rewritten ai^ sot forth herein. ■ i’. v ■, 

2. This action is brought to recover for die conscious pain and suffixing of tile decedent, Jason 

||||||f^^ 

. . . rca^Jt of foci breach of express and implied wareaijlties by fo# 

defendant, Mensdifo Gilson, MI)., the plaintiffs decedent, Jason Lew, was caused to suflfear 
isl^^ of deafo • ' "j; ' ' p. . •' 

WHEREFORE, foe plaintiff, David Lew, a® duly appointed Admiiiisti aonr of the Estate of 
jii.son Lew, prays judfinrent against the defend ant, Meredith Gilson, M,D., Jn an amount to ho 
|M interest and costs. 







I MM; 'iflv {ijCjt I 


lilllllil 
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,. ir , !r ,... ;i|i . ^.... >d Administrator of Estate of Jason Lew, repeals 

1 of fhs a]legations cantoned in Pata^mphs On© through Six of Count! above, a« 

-J ■ . 

1 * On or sbouL April 2011, average qualified members of the medical proiMoni practicing {he 
defendants specialty knew or should have known of ton rislat, potential consequeacoa and 
alternatives to the defendants choice of treatment of the plaintiffs decedent 


l, Ole defendant, MerecSth Gilson, MJD., knew or should have known of 
the rides, potential cousequenaes and alternatives to the defendant's choice of treatment of flue 
plaintiffs decedent, fill t^ii: , :i ii: ' :i ,■ ■'?!; :: rf ' 


4. On or about April 2011, the defendant, Meredith Qttwo, M.D., <3Gd not inform fee plwotifl’* 
decedent of fee altemativics to and risks and potential consequence® of the defendant's choice of 
treatment of the plaintiff’s deccdeuL 

5. If the defendant, Meredith CKlson, MLD-> had informed the plaintiffs decedent of the 

alternatives to and risks and potential consequences of the defendant's choice of treatment of fee 

■ 


plaintiffs decedent, neither the plaintiffs decedent nor a reasonable person in his position 
would have elected fee defendant's choice of treatment. 


& The alternatives to and the risks and potential consequences of the defendant's choice of 
treatment were materia) to a decision by fee plaintiff's decedent and a. reasonable person in his 
umm poadtion as to whether to undergo toe defendant’s choice of treatment. 

7. The death of Jason Lew and toe damage to his estate, including, hut not limited to his funeral 


i Ip!,!, 


Sllitfl' iinpuf burial expenses, were the direct and proximate result of toe defendant, Meredith Gilson, 
M-D.’s failure to obtain the informed consent of toe plaintiff s decedent. 




Mii. 

WHHRJBFORE, the plaintiff; David Lew, as duly appointed Administrator of the Bstate of 


liil 


Jason Lew, prays judgment against toe defendant, Meredith Gilson, M,D., for the above- 


Count Vllikr I 

Bi'gfrf plaintiff, David Lew, as duly appointed Adminwtmtui- of the Estate of Jason Lew, repeats 


!! contained in Paragraphs One through Seven of Count Vll 



to lecover for too conscious pain and suffering of (he decedent, Jason 

As the direct and proximate result of tlie defendant, Meredith Gilson, M.D.’s failure to inform 
decedent Df the alternatives to and risks and potential consequences of life 
toadacedei-it Jason Lew,, was caused to suffer consciously up to and until 


III 
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v, is the duly appointed Admirifrtnrtor of the Estate of Jason Low and is 
of Kemne.qaw, Cobh County, Georgia, 

2* The defendant, Denise DellaOostft, HN-, nww at all times relevant to this complaint a nurse 
licensed to practice her profession in foe Commonwealth ofMamhusutts. lil 


of km. pumiantto KG-LA. c. 22? SI et acq. 


represented and 
in 


S. 


On or about April 2011, foes plaintiff s decedent siibmitted himself to ihe care and treatment of 

rf caicictijjy, end without regard fur the 


carelessness, unskillfuiricss, negligence and improper care and treatment by the defendant, 
jOcoiae DailaCosta, R.N., bcludbig, but net limited to Ore following; 


8 , 




b. Defendant's failure to adequately and properly diagnose foe plaintiff s decedent'* 
medical condition on or about April 2011, and her failure to prescribe proper and timely 

, the knowledge to recognize her inability and 


h a v ^ Voown IU the Qf duc caic. the foreseeable cQnaoqucnccH of her 

inability and failure to properly and skillfully provide the plaintiffs decedent with 
acceptable nursing services; 

to possess or negligent failure t^pM^ 









wtrrsri ™ avowed & ^dat^ w^u* 

1 80(1 faltari5 lu and to warn about the tattoo* of 


ll^^jWlIBRHPORE^ the plaintiff, Dttldlw, to duly appointed Administrator of the Estate of Jason 

^jP 8 T! lt agahwt *° d*® 8 ®** 1 * D«ai^ DaUaCoata, R*N., for Uio ahovwJ<wcribed 
wnongful death and damage to die estate* together with in terest am) costa. 


Ml 11 


>,r:. i' 


1 {Count X. 

pij |jj| 85 Bppoinled Administrator of the Estate of Jason Low, repeats 

mm reavcrs of ^ al ^8at» 0n s contained in Par&grqili* One through Six of Count IX above, 

! ! ^.ili caprcasty nowritten aaad art forth herein. 


2- This action is brought to recover for the conscious pain and suffering of die decedent, Jam 
Low. 

ill ! lii illiliy: fciA's IMiil It I 14 I k '1 1 11 :!-,ft 1 m ItILI I1 i m IA mi m mam s m ■ :■ Jll 11 Iik ii 


** dij ect ^ proximate mult of the carelessness and negligence of the defendant, Denise 
DalTaCosto, R.N., the decedent, Jason Lew, was caused to suffer cotMdously up to and until his 


time of death* 


ftllil 


i WHEREFORE, th* plaintiff, Dmviit Lew, us duly appointed Administrator of the Estate of 
Jason Lew, prays judgment against the defendant, Denise DallaCosta, R.N., in an amount to be 
deteimtood by a jury, together with interest and coals. 


Count XI, 

1. The plaintiff, David Lew, is the duly appointed Administrator of die Estate of Jason Lew and is 
fill ardent ofKermesaw.C^bOmity, Georgia, 


§1 ‘Jlhe defondanh Denise DallaCosta, K.N., was at all [hues relevant to this complaint a muse 
licensed to practice her profession in the Connnonwealth of Massachusetts. 


3, This action is brnu^it to recover for the wrongful death of Jason Lew for the benefit of his nod 


of kin* pursuant to M.G.L.A. c. 229 §1 et #eq. 


4. At all times relevant to this oomplamt, the defendant, Denise DollaCoetft, R.N„ represented and 
, 'i'aIi.J ijlJield herself out to be a nursu, skilled in the treatment of various illnesses and conditions and, in 
particular, represented to the plaintiff* decedent that she was knowledgeable, competed, and 

*»w~ r ill u. ;i ii.-'ii, lJI: Jli ; ■ SyEli.jL-lliib. !i> ll 'll 4 ..ikj'iiflilSl (_ A ^_ll_ . ... JI«J_. . ^ . .1 M .. AOl 1 




qualified to diagnose and treat tho plaintiffs decedent's condition on or. about April 2011. 


1 j: ji ||ji| ljl|lr!|i'| •[ | 10 i IrlVl I • ^ <■ Ikli !i_i Jl l It ll |f|| |' |‘1 ;|j i j| jlllf I jlj |!l ll il ; |j| ! .U ,1 .;l| ji'; S 'j| ,IJ | j| s T, •j| if iij 

5 . Oa or about April W|WI^ decedent submitted himself to the core and treatment of 

i III! who carelessly, and without regard for the 

plaintiffs decedent Mill and well-being, treated the plaintiffs decoded in a manner resulting 

1§|'||||||f; 111/ :J| j§| || § | If |f|||W||;! 




i>'o to Us estate, including, but not limited to his funeral 


and burial expenses, of the malicious, willful, wanton or 
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WflMflW oondwtofflic defendant, Oenute DaDiCostfl, RX, or by tl* gross Mdigence ofth= 
deficient on or about April 2011, 

WHEREFORE, ft# plaintiff, David Lew, w duly appointed Administrator of the Estate of Jason 
L*w. prays judgment ag&mt the defendant, XXmo DaUaCoata* ELN., for the ahov<*te*crilx>d 
urnmgftd death end damage Id fee estate, together with punitive damages, interest and costs. 

_ . 1M11 kfpr I'fcii-iit ijk-'i 1 ) 1 I 

Count X1L 

]. The plaintiff, Diwd Lew, &<s duly appointed Adncwclstretor of the Estate of Jason Lew, repeats 
and reavers aU ot tha allegations contained in Paragraplis Ono &ron^i Six of Count XI above, 
as if expressly rewritten and set forth herein 

2. This action is brought to recover for the conscious pain and suffering of the decedent, Jason 
Lew. 


: \ , ■; j. ; H ! i ; ! , ft • : ; » i 

3, As the direct and proximate result of fho malicious, willful, wanton or reckless conduct of the 

I defendant, Denise DallaCosta, R.N., the decedent, Jason Lew, whs caused to suffer consciously 

__kl! Lj« _ 




up to and until his time of death. 


WHEREFORE, the plaintiff David Lew, as duly appointed Admmistralor of the Estate of Jason 
j , Lew, prays judgment against the defendant, Denise DallaCoste, R.N., for Oie above-described 
wrongful death and damage to the estate, together with punitive damages, interest and costs. 




Count XIII. 

1, The plaintiff David Lew, as tluLy appointed Administrator of the Estate of Jason Lew, repeats 
and wavers all of the allegations oontmnod in Paragrnplis One through Six of Count XX above. 


Bill® 


as if expressly rewritten and set forth herein. 


2. On or about April 2011, the defendant, Denise DallaCosta, R.H, contacted with the plaintiffs 
decedent to provide professional services related to the plaintiffs decedent 1 a mirting cam and 

iJLiiua-i drii . .. .. : J r V'" 1 'I 1 'I « mi ,ii 11 1 ! !.L iii 1 i £ 


'3. Jlau defendant, Denise DallaCcttta, R.R, expressly and impliedly warranted fo the plaintiff's 
decedent feat she would perform and render said professional services in accordance with 
accepted standards for the practice of nursing, and that she would possess and exercise that 
degree of skill and care possessed und, exercised by the average qualified members of the 
nursing profession practicing her specialty. 


4. Ou or about April 2011, Die defendant, Denise DallaCosia, R.N., breached her express and 
|j| warranties by failing to perfonr) and render professional services in aocotdancc with 

«jH 1 j| accepted Standards for the practice of nursing, and by failing to possess and exercise that degree 
of skill and care possessed and exercised by the avenigc qualified members of the nursing 
llS ptofaetenpracdwiEhssjiadrfly,wluch breachranliulg ft*deft Lew. 































































































































































































































































































T "t ’., “ ** Administrator of Ac Betide of 

too defendant, Denke DallaCa-rta, R.R, fur the above 
ijllll 900 d ° C0 to 40,3 <J *® a *e to too estate, together with interest and ooato. 

I - 

?°T^L 

1 plnintifE, David Lew, aa duty appointed Administrator of the Estate of Jason Lew, repeats 
and reavers all of the allegations contained in Paragraphs One through Five of Count XIU 
above, as if expressly rewritten and set forth herein. 

I''" 

2. This action is brought to recover for die conscious pain and suffering Of the decedent, Jason 


o. As the direct and proximate result of the breach of express and Implied warranties by the 
defendant, Denise DallaCosta, R.N., the plaintiff a decedent, Jason Lew, was caused to suffer 
consciously up to and until his time of death. 

WHEREFORE, the plaintiff, David Lew, as duly appointed Administrator of the Estate of 
Jason Low, preys judgment against die defendant, Denise DalkCosta, R,N., in an amount to he 


determined by a jury, together with interest and costs 


Count XV. 

1. The plaintiff; David Lew, 


duly appointed Administrator of the Estate of Jason Ijw, repeats 
mod reavers all of the allegations contained in Paragraphs One through Six of Count IX above, 
as if expressly rewritten and set forth herein, 

!l| ; - ■ k H’Y' j. ' I* ' ' ‘ !l» | J'' 1 ^ ’ 

2. On or about April 2011, average <jualified memlwrs of the nursing profession practicing the 
defendant's specialty knew or should have known of the risks, potential consequences and 
|! 1 Is 1 alternatives !o the defendant's clioice of treatment of the plaintiff s decedent. 

Appl 2011* the defendant, Demise DailaCosta, R.N., knew or should have known of 
(he risks* potential consequences and alternatives to the defendant's choice of treatment of die 
ptomtiff’s <kcnfc„t 

4, On or about April 2011, the defendant. Demise DailaCosta, R.N., did nut inform the plaintiffs 
dccodoat of the alternatives to and risks and potential consequences of the defendant's choice of 
treatment of the plaintiff s decedent. 
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6 ' Pv ltern * t,vce to w>d fee nalo art potecHal cousequenocs of fee defendant’s choice 0 f 
trenail were material to a daciakm by tile plMotiffs decedent and a reasonable pin bis 
position as to whether to undergo fee defendant’s choice of treatment. 

7. The death of Jason Lew and fee damage to his estate, including, but not limited to his funeral 
ftM bumd «xpeni*8, were fee direct and proximate result of fee defendant, Denise DallaCosta, 
R.N, s failure to obtain the informed consent of (he plaintiff’s decedent 



WHEREFORE, fee plaintiff, David Low, os duly appointed Administrator of fee Estate of 
- Lew, prays judgment against fee defendant, Dcidao DallaCosta, R.N., for the above- 
wiongfUl death and damage to the estate, together with interest and costs. 

Count XVI. 

1. The plaintiff, David Lew, as duly appointed Administrator of the Estate of Jason Lew, repeats 
and reavers all of fee allegations contained in Paragraphs On© through Seven of Count XV 
above, as if expressly rewritten and set forth Imran 




2. This action ie brought to recover for the conscious pain and suffering of the decedent,'Jason 


Lew. 


3 

I 




3. As tlve direct aud proximate result of the defendant, Denise DallaCosta, fLN.’s folium io raftim 
HI. 3 , V fee plaintiffs decedent of the alternatives to and risks and potential consequences of the 
defendant’s treatment, the decedent, Jason Lew, was caused to suffer consciously up to and until 
his lime of death. 
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WHEREFORE, the plaintiff David Low, as duly appointed Administrator of the Estate of 
Jason Lew, prays judgment against the defendant, Denise DallaCosta, R.N., in an amount to be 
determined by a jury, together with interest and costs. 


Count XVII. 


L The plaintiff, David Lew, is the duly appointed Administrator i>f the Estate of Jason Lew and is 
5 a resident of Kennesaw, Cobb County, Georgia. 

■ . . . 

defendant, PMG Physidum Associates, P.C.. was at all times relevant to tins complaint a 


with a principal place of business at 139 Sandwich Struct, Plymouth, in Plymouth County, 
Massachusetts. 

3. 'Phis action is brought to recover for the wiougful death of Jason Lew for the benefit of his next 
of kin, pursuant to MG.L.A. e. 229 §1 ct scq. 

A. AL all times relevant to tins complaint, the defendant, PMG Physician Associates, P C., by its 
ogcn‘3, savants, or employees, represented and held itsdf out to be a medicine, skilled in tho 
treatment of various ilhiesKts and conditions and, in particular, represented to the plaintiffs 
decent than it was knowledgeable, compotont, and qualified to diagnose and beat the 



cat's condition on or about. April 2011 
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5. On or About April 2011 1 ftifi plaintiff 4 decedent aobmittod Wirt df |i> fha csn© and (notmcnt of 
the defendant, PMG Physician Associates, P.C., by Its agents, Harvttnix, or employees, Who 
negligently, carelessly, and without regard for foe plaintiff^ decedent's heahh end wdl-hdcg, 
heated the plaintiffs decedent in a manna resulting in foa plaintiffs decedent's dealh on April 


6. The deed) of Jason lew and the dunnage to his estate, were the direct and proximal© result of the 

, negligence and improper care and treatment by the defendant, PMG 


ysician Associates, P.C., by Its agents, servants, or employees, including, but not limited to 
i following; 


A: 


a. Defendant's mi srepr ese ntat ions to die plaintiff a decedent that it was knowledgeable, 
atdllM, and comp ete n t to diagnose and treat the plaintiff a decedent's medical condition 
cm or about April 2011; 


»mwl 

■ , 




b. Defendant’s feilure to adequately and properly diagnose die plaintiffB decedent's 
medical condition on or about April 2011, and its failure to proscribe proper and timely 
treatment for said condition; 


^w 5 f®w 


c. Defendant's failure to recognize, or have the knowledge to recognize its inability and 
lack of skill io diagnose and treat foe plaintiff’s decedent, when foe defendant knew or 


% inability and failure to properly and skillfully provide the plaintiffs decedent with 




jna 

VvA'l’M; 




should hove known in the exercise of due care, the foreseeable consequences of its 

mm .■' i 1 i ■ ■ m 1 ' ' " .1 I.■ " l I .. 

iwAy. , , . , . _ _ 

acceptable medical and diagnostic services; 

d. Defendant’s failure to possess or negligent failure to eocermse that degree of skill, 


framing, and oare 85 t* possessed and exercised by average qualified members of foe 
medical profession practicing its specialty; 


d Defendant's Mure to inform and to wam of foe risks involved in or associated with tin: 


A v 


: 

jy iii 


plaintiff's decedent's condition and fkiluxe to inform and to warn about the treatment of 


in , v 


said condition; and 




lii I, f. Derfondante failure to exercise reasonable care in Jiiring, supervising, employing and/or 

canimutig to employ to agents, *. vfls; or emptoya*. 


WHBRJ2FORF the plaintiff, David Lew, #3 duly appointed Administrator of die Estate of Jason 
Uw, prays judgment against the defendant, PMO Physician Associates, P.C., for foe obove- 
described wrongful death and damage to the estate, together with interest and costs. 



Count XVIII, 

L The plaintiff, David Lew, ue duty appointed Administrator of foe Estate of Jason Lew, repeats 
and leavers all of foe allegations contained in Paragraph* One tlirough Six of Count XV.I 
above, as il oxprcasly rewritten and sel ioifii hureux. 

, This action is brought forever for the conscious pain and suffering of the decedent, Jason 
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3. An th* dkect and prttdnute result of <h© carelessness and negligence of (he doftndaiit, PMO 
Physician Asaoafotee, P.C, by its agents, servants, or employees, lbs decedent, Jason Lew, was 
caused to suffer consciously up to end until bis timo of death 

l| WHEREFORE, file plaintiff, David Lew, as duly appointed Administrator of the Estate of 
Jason I-aw, prays judgment against th» defendant, TMO Physician Associates, P.CL, in an amount 
to be detertninod by a jury, together with interest and oorts. 

. : 'H J 

! L The plaintiff, David Lew, is the duly appointed Administrator of the Estate of Jason Law and is 
a resident of Keroaesaw, Cobb Comity, Georgia. 

2. The defendant, PM.G Physician Associates, P.C,, was at all times relevant to (his complaint a 
corporation duly organized and existing, under the laws of the Commonwealth of Massachusetts, 
with a principal place of business at 139 Sandwich Street, Plymouth, in Plymouth County, 
Massachusetts. 






3. This action is brought to recover for the wrongful death of Jason Lew far the benefit of his next 
of kill, pursuant to M.Q.LA. o 229 §1 et seq. 

iVlVvV’\\\1 1 \" , , * 

4. At all timua rdovnat to this complaint, the defendant, PMG Physician Associates, P.C., by its 
agents, servants, or employees, represented and held itself out to be a medicine, skilled in the 
treatment of various illnesses and conditions and, in particular, represented to the plaintiffs 


decedent drat it was knowledgeable, competent, and qualified to diagnose and treat the 


v'ii !| ! ! t " 


plaintiffs decedent's condition on or about April 20U. 


S, On cor about April 2011, die plaintiffs decedent submitted himself to the cane and treatment of 
the defendant, PMG Physician Associates, P.C., by its agents, servants, or employees, who 
negligently, carelessly, and without regard for the plaintiff’s decedent's health and well-being, 
treated the plaintiffs decedent in a manner resulting iu the plaintiffs decedent’s dealh on April 


iiSiiiil 


201L 


6. The death of Jason Lew and the damage to his estate, including, but not limited to his funeral 
and burial expenses, were the direct and proximate result of the malicious, willful, wanton or 


reddes$ conduct of the defendant, PMG Physician Associates, P.C-, by its agents, servants, or 
! employees, or by the gross negiigonuu of the defendant on or about April 2011. 


! 


I]|, .. Ip 

WHEREFORE, She plaintiff, David {.Jew, as duly appointed Administrator of the Estate of Jason 
L«w, prays judgment against the defendant, PMG Physician Associates, P,C., for the above- 
described wrongful death and damage to the estate, together with punitive damages, interest and 
costs. ' ' ' 

Count XX- 

The plaintiff, David Law, as d»ly appointed Administrator of the Estate of Jason Lew, repeats 
reavers all of the allegations contained in Porajpaph* Qxic tliruugh Six of Count XIX above, 
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2- Ths action is brought te recover |gr fee cons clous pdo and tuffttixis of 'die Jason 

Lew, ’ 



3, As the direct and proximate result of the malicious, wiUftil, wanton or reckless conduct of the 
defendant, PMG Physician Associates, P.G, by ita agents, servants, or employees, tho decedent, 
Jason Lew, was caused to suffer consciously up to and until his time of death. 


WHEREFORE, the plaintiff David Lew, as duly appointed Administrator of the Estate of Jason 
Low, prays judgment against the defendant, PMC Physician Associates, P.C„ for the above- 
described wrongful death and damage to the estate, together with punitive damages, interest and 
costa. 



Count XXI. 

I* The plaintiff, David Lew, as duly appointed Administrator of the Rotate of Jason Lew, repeats 
and reavers all of the allegations contained in Paragraphs One through Six of Count XVTI 
above, as if expressly rewritten and set forth herein. 


2. On or about April 2011, the defendant, PMG Physician Associates, P.C., by its agents, servants, 
' or employee®, contracted with the plaintiffs decedent to provide professional services related to 
the plaintiffs decedent's medical care and treatment. 


3, The defendant, PMG Physician Associates, P.C., by its agents, servants, or employees, 


expressly and impliedly warranted to the plaintiff s decedent that it would perform and render 
said professional services in accordance with accepted standards for the practice of medicine, 
and that h would possess and exercise that degree of skill and core possessed and exercised by 
the average qualified members of the medical profession practicing its specialty. 



On or about April 2011. tire defendant, PMO Physician Associate!), P.C., by its agents, servants, 
or employees, breached its express ami implied wajpanties by failing to perform and render 
professional service; hi accordance with accepted standards for the practice of medicine, and by 
failing to possess and exercise that degree of skill and care possessed and exercised by tire 
Average qualified members of the medical profession practicing ite specialty, which breach 
resulted in the death of Jason Low. 


Tho death of Jason Low and the damage to Ids estate, including, hot not limited \o Jus funeral 
and burial expenses)* wore tho direct and proximate result of the defendant, PMG Physician 
Associates, P.C.'ft breach of express and implied warranties. 


j|E | jj| 

WHEREFORE, the plaintiff David Lew. as duty appointed Administrator of the Estate of 
Jason Lew, prays judgment against the defendant, PMG Physician Associates, P.C., fot the 
abovc-dcscribedwrongful death and damage to the estate, together with interest and costs. 


„£, as if expressly rewritten and set forth heroin. 


P 


I : 


iv 

I 


i^ 

i 

* 


11 













Count XXII. 

1. Tiic plaintiff David Uw, as duly appointed Administrator of the Estate of Jason lew, tepeats 
’ ! awl leavers ail of the attesations contained in Paragraphs One through Five of Count XXI 
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2. Thitt uxion is. brought to reoGwor fix the cwuHdcus pain and wffcdnfi of the decedent, 

« Hmllll.. 'll.!. llllllllllL./li'M.. ■IlllllllllIJi .111H '',111111 


1 

I 

syiiks 


Jason 



3 - 'M** 1 " dl reot gnd prox3mfl.o result of the breath of enpiws and implied wenolns by (he 
defeudau t,fMOPhyaicwD Asscdatta. P.C.,byi»age n t*,,»vanH, or «np[oy«.>e plaintiff, 


decedent, Jason was caused to suffer cotosdomly up to end until his time of death. 

RBFORE, the plaintiff, David Low, na duly epp trialed Administrator of the Estate of 
Ffly f Jttgfiinot the defen.daui.PMG Physician Associate, P C, in an amount 
or! by a jury, together with interest and costs. 

’%■ w“f w ljiifliliS m Wteyj 1 m I !SI | M , 

Count XXIII. 

I * The plaintiff, David Low, as duly appointed Admin brtnitar of the Estate of Jason Lew, repeats 
and reavers all of tho allegations contained in Paragraphs One through Six of Count XVTI 
aibove, aaff expressly rewritten and not forth herein. 

On or about April 2011, average qualified members of the medical profession practicing the 
defendants specialty know or should have known of the risks, potential consequences and 
alternatives to the defendant's choice of treatment of die plaintiff s decedent 

3. On or about April 2011, the defendant, PMG Physician Associates, P.C_, by its agents, servants, 
or employees, knew or should have known of the risks, potential consequences and alternatives 
to tile defendant's choice of treatment of (be plaintiff's daxdcnL 

% % 'ii' ii 

4. On or about April 2011, the defendant, PMG Physician Associates, P.C., by its agents, servants, 
or employees, did not inform foe plaintiffs dooodcat of the alternatives to and risks and 
potential consequences of the defendant's choice of treatment of the plaintiff’s decedent 

5. If the defendant, PMG Physician Associates, P.C., by its agents, servants, or employees, had 
informed the plaintiffs decBdent of foe alternatives to and risks and potential consequences of 
the defendant's choice of treatment of the plaintiffs decedent, neither the plaintiffs decedent 
nor a reasonable person in his position would have elected foe defendant's choice of treatment. 

6. The altcroativcs to and the risks and potential consequences of tho defendant's choice of 
treatment were material to a decision by the plaintiffs decedent and a reasonable person in Ms 

I'll 1 1 » position as to whether to undergo the dcfcndfinl's choice of treatment 

7. Ihc death of Jason Lew and the damage to his estate, including, but not limited to ids funeral 
and burial expenses, were the direct and proximate result of the defendant, PMG Physician 



V 




Assocajitas, P.C., by its agents’, servants', or employees’ Mure to obtain the informed consent 
of the plaintiff's decedent 




WHEREFORE, Die plaintiff, David Low, as duly appointed Administrator of the Estate of 
Jason Lew, prays judgment against the defendant, PMG Physician Agsaciules, P.C., for foe 
above-described wrongful death and damage to the estate, together with interest and costs. 
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Count XXIV. 

l - r' t^ f;,w ,1. ^ M <M y ■womtrd „f a,. Batata rfJmi w, 
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Jason 


3 ' T? «suU of the defendant, PMG Physician Assocurf*, PC., by its 

j® * ® employees failure to inform the plaintiffs decedent of the alternatives to 
~"?f andpotcnflal oonsequcncca of the defendant'* treatment, the decedent, Jason Lew, was 
c&agcd to axrffer consdcrudyvip to nrvd until his tune of death. 

WWHREFQRB, ? e piaintiff ’ Davld Lew, as duly appointed Administrator of the Estate of 
Jason Low, prays judgment against the defendant, PMG Physician Associates, P.C., in an amount 
to be determined by a jury, together with interest and costs. 


PLAINTIFF claims trial by jury. 
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R«pedMly submitted, 
The plaintiff. 

By his attorney. 
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COMMONWEALTH OF MASSACHUSETTS 


BARNSTABLE, SS. 



SUPERIOR COURT 
CIVIL ACTION 
NO, 2012-00638 





MEREDITH GILSON, M.D., 

DENISE DALLACOSTA, R.N., AND 
PMG PHYSICIAN ASSOCIATES, P.C., 

Defendants. 

PLAINTIFF’S SECOND SUPPLEMENT TO THE PRE-TRIAL MEMORANDUM 
VI. EXPERT WITNESSES 


A. Plaiatil3Ps Expert Witnesses 







. . ,™ C “""T* expert may be called to testify at the time of trial depending upon the 

scheduling of the trial by the court and the expert’s availability. To the extent the Spell listed 
below is unavailable to testify at the time of trial, the plaintiff expects to call to trial, as aYubstitutc 
tor any such expert, an expert who is expected to testify to the same opinions and on the 


same 




PAUL GENEC’IN, M.D. 
340 Saint Ronan Street 
New Haven, CT 06511 


Hpfifplj® •!. '■4^!i!|:: 

Dr. Oenecin 
standard of cane reqi 




ut not limited thereto, as to the 







3, gross negligence and Mr. lew’s injuries and 

1 , ami the nature, cause, extent, findings, diagnosis, prognosis, as well as his conscious pain 
and suffering as a result of die defendants’ departure from the standard of care required of them. 

Dr. Genecin may be expected to testify both generally and with specific reference to Mr. 
Lew’s case regarding: post-surgical care following craniotomy including but not limited to the 
complications, treatment, prognosis, nursing care, therapies, and medications; Coumadin, its 
indications, contraindications, monitoring of patients on Coumadin in day to day life, pre- 
operativeiy and post operatively, its complications, risks and benefits; atrial fibrillation, its 

m, its causes, effects, treatments. 





























































































































































































































































































































































diagnosis and prognosis; cheat pate, its causes, signs, symptoms, diagnosis, treatment, prognosis, 
tlie significance of chest pain in a patient such as Jason Lew; Pulmonary 
embolmn/thrornhoemboliam and its causes, signs, symptoms, diagnosis, treatment, prognosis 
and measures taken when there is a suspicion of embolism; Mr. Lew’s conscious pain and 
suffering as well as his life expectancy based upon Dr. Geoecin’s education, training and 
experience, as well as the U.S. Life Tables; and the literature regarding these topics. 


Dr. Genecin will testify that the defendants failed to inform Mr. Lew of the material risks of 
his condition and the risk associated with the defendants* proposed course of treatment, and tailed to 
Inform the plaintiffs decedent of the alternatives available to the defendants’ proposed course of 
treatment. The plaintiff s decedent should have been informed of such risks and alternatives, if he 
had been informed of the appropriate information, he would not have consented to the defendants’ 
proposed course of treatment. 


The Plaintiff s expert will base his opinions on his education, training, skill, knowledge, 
experience and review of the relevant medical records and other documents provided to him in 
connection with this case. 



The expert may be expected to testify to the following facts: 


Mr. Lew worked as a mental health aide and had a past medical history significant for 
atrial fibrillation, hypertension, hyperlipidemia and malignancy (not specified). His atrial 
fibrillation was treated with Coumadin. 


On 3/24/11, Mr. Lew was struck on the head by a patient. Near the end of his shift he 
became confused and then unresponsive. EMS was called, and he was transported to the Falmouth 
Hospital ER. Upon arrival to the hospital lie was still unresponsive and was intubated. A head CT 
scan showed a large subdural hematoma with a midline shift. He was immediately transferred to 
Cape Cod Hospital (CCH) for care by a neurosurgeon. 



Upon arrival to CCH, Mr. Lew was transported directly to the operating room for an 
emergency craniotomy to evacuate a large right-sided acute subdural hematoma. Because he had 



been taking Coumadin, an anticoagulant, for his atrial fibrillation, his coagulation had to be 
corrected before he went to the operating room. For this reason, he was given 5mg of Vitamin K. 
and 2 units of fresh frozen plasma intravenously in the Cape Cod Hospital Emergency Room. 
During the procedure, he was found to have a large, right, acute, subdural hematoma with two 
cortical bleeders, The clot was evacuated and the bleeding stopped with bipolar diathermy. On 
3/25/11, a post-operative pulmonary consult noted that Mr. Lew remained intubated and 
recommended that a tapering of sedation be followed by extubation if possible. 1 ie was placed 
in venodyne boots in an effort to reduce the risk of deep vein thrombosis and subsequent 
pulmonary embolism. Post-opcratively, his blood pressure was monitored by the medical 


service. 


By the morning of 3/29/11, Mr. Lew was breathing on his own and able to ambulate to 
bathroom with a walker and had a steady gait. At this time he denied any chest pain or 


shortness of breath but noted mild knee pain. Later on the 29 th , the physical therapist recorded 
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that Mr. Lew was independent getting from supine position in bed to standing and that he was 
able to walk 150 feet twice with a rolling walker. It was also noted that his ability to walk had 
improved compared to 3/27/11 When check by the nurse at 9:20 PM <m 3/29/11, he no longer 
hod any pain in his knee. On 3/30/11, be continued to deny any pain, was aksrt and awake, and 
his incision was clean, dry and intact The plan was to discharge him to home with VNA 
III sarvidtwL |Jj§ 

I III!! IliiiSiil feiliSi - 

On 3/30/11 Mr, Lew was discharged home. He was to start physical rehabilitation at 
home as part of the "VNA services the following day. A neurosurgical discharge referral was 
completed era 3/28/11. It noted that Mr. Lew’s discharge diagnosis was head trauma/SDH. It 
noted that Mr. Lew was not on Coumadin and was to follow up with Dr. Gilson. The referral 
included the 10 medications he was prescribed when he left the hospital. A nursing - patient 
care referral was completed on 3/30/11 and faxed to the VNA. The diagnoses listed on the 
nursing referral were 1) right acute subdural hematoma with mass effect/m id line shift; 2) 
respiratory failure; and 3) knee pain. The referral also noted that Mr. Lew was independent in all 
of his activities with the assistance of his rolling walker. 

On 3/31/11, Mr. Lew had his first visit The VNA Referral-Clinical listed his medical 
problems as 1) traumatic subdural hematoma; 2) aftercare injury/trauma; 3) atrial fibrillation; and 
4) hypertension. The reason given for the services was status post subdural hematoma, 
craniotomy, aftercare. It was noted that Mr. Lew was discharged home with a walker. He was 
having moderate pain (4/10) in his 'anterior head’. He had no shortness of breath. The exam of 
his thorax was normal. He was noted to be weak, deconditioned; only walking occasionally and 
required assistance with activities of daily living. He was to have visits from a skilled nurse one 
to two times a week for nine weeks. 

On 4/4/11, visiting nurse, Demise DallaCosta. RN, visited Mr. Lew at home. Nurse 
DallaCosta arrived at 1:15 p.m. and left at 1:45 p.m. Nurse DallaCosta noted that Mr. I/ew 
complained of mild (3/10) achiness to his right knee that radiated throughout the kneo. She also 
indicated that Mr. Lew was concerned about moderately severe (6/10) left sided chest pain. This 
pain had not been recorded previously. Mr. Lew described it as stabbing at times, increasing with 
position change and deep inspiration, and was uncontrollable. He was unable to tolerate 
»; sustained activity greater than 2-5 minutes without having to rest because of fatigue and pain. He 
declined to ambulate during this visit. At rest he had no shortness of breath and his oxygen 
saturation was 98%. The pain was so severe that it woke him up at night and affected his 
mobility. Nurse DallaCosta noted one of her primary concerns to be pulmonary embolism. She 
suggested warm packs and pain medication, and instructed Mr. Lew to call 911 if the pain or 
shortness of breath increased or he became lightheaded. Nmse DallaCosta called Mr. Lew's 
primary care physician, Meredith Gilson, M.D. to inform her of Mr. Lew's new symptoms. 
Nurse DallaCosta was told Dr. Gilson would call Mr. Lew to schedule an appointment. Mr. Lew 
was instructed to follow up on his doctor appointment. 


On 4/5/11 at 12:30 p.m., an occupational therapist from the VNA, arrived at Mr. Lew’s 
house. She noted dial Mr. Lew appeared to be having difficulty attending to conversation and 
nodding off He had 10/10 sharp left chest pain that occurred when standing, lying down 
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Upon Mr. Lew’s arrival to the Falmouth Hospital BR, he was noted to have difficulty 
mu,, breathing, increased shortness of breath, and continuous left chest pain. The onset of his 
symptoms was reported as being gradual over the course of three days but suddenly worse on 



therapist called Dr. Gilson’s office and spoke to a nurse to tell her that ahe was sending Mr. Lew 
to the emergency room. There is no Indication in Dr. Gilson’s records <h«* she planned u> 
evaluate the patient at any time or adviBed Mr. Lew to seek treatment at an emergency room. A 
voicemail was left for Nunc DallaCosta to notify her of the situation. On 4/5/11, Mr. Lew was 
discharged fh>m the VNA due to his hospitalization for pulmonary embolus. 
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4/511. He was tachycardic, hypotensive and tachypneic. His oxygen saturation measured 0 upon 
arrival to the emergency room. CT scan with and without contrast showed a large ‘saddle 
embolus’ (straddling the bifurcation of the main pulmonary artery) with extensive peripheral 
pulmonary emboli and right heart strain resulting from the extent of‘clot burden’. He was 
intubated and transferred to Brigham and Women's Hospital (BWH) for specialized care to 
remove the embolus blocking blood flow to Mr. Lew’s lungs. 

On the way to the BWH ER, Mr. Lew had labile blood pressures and was given 
norepinephrine. Upon his arrival at BWH he suffered a cardiac arrest. Cardiac surgery was 
notified and arrangements were made for an emergent surgical thrombectomy. Mr. Lew 
underwent a salvage surgical pulmonary embolcctomy. He tolerated the procedure reasonably 
well but remained critical on the basis of his pre-operative presentation. 

\ <i V \\ 

On 4/6/11, at 3:53 p.m., Nurse DallaCosta made a phone call to Mr. Lew’s fiance 
regarding his emergency room evaluation. The same day Nurse DallaCosta made an addendum 
to her original note from the previous day and that Mr. Lew had declined an emergency room 
evaluation at the time of her visit. 

On post-operative day one, Mr. I.ew required high pressor and inotropic support and 
nitric oxide ventilation. He was subsequently weaned off nitric oxide. On post-operative day 
two he received 7 units of fresh frozen plasma for INR reversal. He was subsequently re-startcd 
on a heparin drip due to his pulmonary embolus. He continued to require significant pressors 
and intravenous fluid resuscitation due to labile blood pressures. On post-operative day three, 

Mr. Lew was made DNR/DNI. On post-operative day four, due to increasing pressor 
requirements, continued evidence of renal and liver failure and overall poor prognosis, the family 
dcctodto make Mr. Lew comfort measures only. 
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Mr. Lew died on 4/8/t 1 at 2:40 p.m. from acute pulmonary thromboembolism. 

Dr. Gcnccin may be expected to testify that pulmonary embolism is a blockage of the 
main artery of the lung or one of its branches by a substance that has travelled from elsewhere in 
the body through the bloodstream (embolism). Pulmonary embolism most commonly results 
from deep vein thrombosis (a blood clot in the deep veins of the legs or pelvis) that breaks off 
and migrates to the lung. The deep vein tlirombosis may cause log and/or knee pain. Physical 
lings in patients with deep vein thrombosis may be minimal swelling and/or tenderness in the 
-portion of the calf. Because of reduced mobility, patients arc at a heightened risk of 
' ■ ,g deep vein thrombosis, and thus pulmonary embolism, for at least five weeks 
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following surgery. When blood flow through the lungs is obstructed, it cannot be oxygenated. 

Ti ns results in shortness of breath. Patients may experience this as breathlessness or fatigue with 
activity or even at rest. If an embolus is small enough to reach to the periphery of the lung It can 
cause exquisite pain because it lodges near the innervation of the pleural nerves. This than 
results in chest pain {pleurisy - inflammation of the tissue lining the lung) th«t worsens with 
breathing. Peripheral pulmonary emboli we more apt to result in pleuritio chest pain although it 
may also be a symptom of larger more central emboli. 
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I reatment tor pulmonary embolism includes anticoagulation therapy, and surgical 
intervention such as pulmonary embolcctomy. If left untreated, a pulmonary embolism can lead 
to death. 
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Dt. Genecin may be expected to testify that for these reasons, the accepted standard of 
care in Massachusetts from 2011 to the present has required the average qualified registered 
nurse to: 1) recognize and appreciate the risk of pulmonary embolism to a patient eleven days 
post operatively; 2) recognize and appreciate that when a patient, eleven days post-operative, 
develops chest pain that increases with breathing and also has knee pain it is highly likely that 
the patient has developed pulmonary emboli; 3) recognize and appreciate that pulmonary emboli 
can be life threatening; 4) recognize and appreciate that when pulmonary embolus is considered 
1 in a differential diagnosis, it must be acted upon as an emergency and the patient must be sent to 
an emergency room where the patient will have emergency imaging to know if a pulmonary 
embolism is present; 5) notify the patient that pulmonary embolism is a life threatening 
condition; and 6) document, at the time of the visit, if the patient was instructed to go to an 
emergency room. 

In Dr. Genecin’s professional opinion, to a reasonable degree of medical certainty, the 
care and treatment rendered to Jason Lew by Denise DallaCosta, R.N. on 4/4/11 fell below the 
accepted standard of care at the time for the average qualified registered nurse when Nurse 
DallaCosta failed to: 1) recognize and appreciate the risk of pulmonary embolism to a patient 
eleven days post operatively; 2) recognize and appreciate that when a patient, eleven days post¬ 
operative, develops chest pain that increases with breathing and also has knee pain it is highly 
likely that the patient has developed pulmonary emboli; 3) recognize and appreciate that 
pulmonary emboli can be life threatening; 4) recognize and appreciate that when pulmonary 
embolus is considered in a differential diagnosis, it must he acted upon as an emergency and the 
patient must be sent to an emergency room where the patient will have emergency imaging to 
know if a pulmonary embolism is present; 5) notify the patient that pulmonary embolism is a life 
threatening condition; and 6) document, at Ihc lime of the visit, if the patient was instructed to 
go to an emergency room. 


In Dr- Gcnccin’s professional opinion, to a reasonable degree of medical certainty as a 
direct result of Nurse DaJlaCosta’s failure to comply with the accepted standard of care, as 
a ?! outlined above, Mr. Lew suffered a premature und preventable death due to cardiac arrest from 
III pulmonary thromboembolism . Had Nurse DallaCosta rendered care in accordance with the 
andard of care, as outlined above, Mr. Lew would have been admitted to the hospital 
would have been treated with anticoagulation therapy, and if needed had surgical 
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intervention prior to suffering a cardiac arrest, and more likely than not would not hove suffered 
a premature and preventable death. 

Dr. Genecin may be expected to testify that the accepted standard of care in 
Massachusetts from 2011 to the present has required the average qualified family medicine 
physician to. 1) recognize and appreciate the risk of pulmonary embolism to a patient eleven 
days post operatively; 2) recognize and appreciate that when a patient, eleven days post- 

P operative, develops chest pain that increases with breathing and also has knee pain it is highly 
likely that the patient has developed pulmonary emboli; 3) recognize and appreciate that 
pulmonary emboli can be life threatening; 4) recognize and appreciate that when pulmonary 
embolus is considered in a differential diagnosis, it must he acted upon as an emergency and the 
patient must be sent to an emergency room where the patient will have emergency imaging to 
know if a pulmonary embolism is present; 5) notify the patient that pulmonary embolism is a life 
threatening condition; and 6) document if the patient was instructed to go to an emergency room. 

In Dr. Genecin’8 professional opinion, to a reasonable degree of medical certainty, to a 
reasonable degree of medical certainty, the care and treatment rendered to Jason Lew by 
Meredith Gilson, M.D. on 4/4/11 fell below the accepted standard of care at the time for'the 
average qualified family medicine physician when Dr. Gilson failed to: 1) recognize and 
appreciate the risk of pulmonary embolism to a patient eleven days post operatively; 2) 
recognize and appreciate that when a patient, eleven days post-operative, develops chest pain 
that increases with breathing and also has knee pain it is highly likely that the patient has 
developed pulmonary emboli; 3) recognize and appreciate that pulmonary emboli can be life 
threatening; 4) recognize and appreciate that when pulmonary embolus is considered in a 
differential diagnosis, it must be acted upon as an emergency and the patient must be sent to an 
emergency room where the patient will have emergency imaging to know if a pulmonary 
embolism is present; 5) notify the patient tliat pulmonary embolism is a life threatening 
condition; and 6) document if the patient was instructed to go to an emergency room. 

In Dr. Gcnccin’s professional opinion, to a reasonable degree of medical certainty as a 
direct result of Dr. Gilson’s failure to comply with the accepted standard of care, as outlined 
above, Mr. Lew suffered a premature and preventable death due to cardiac anest from 

..pulmonary thromboembolism. Had Dr. Gilson rendered care in accordance with the accepted 

standard of care, as outlined above, Mr. Lew would liave been admitted to the hospital on 
4/4/11, would have been treated with anticoagulation therapy, and if needed had surgical 
intervention prior to suffering a cardiac arrest, and more likely than not would not have suffered 
a premature and preventable death. 

The expert will also rebut the anticipated expert testimony of the defendants, 
i Plaintiff reserves the right to supplement this disclosure prior to trial. 











































































RespectfiiUy submitted, 
The plaintiff. 

By hda attorneys. 



ODert W-wtggins 
BBC#: 567229 
Barrie S. Duchesneau 
BBO#: 673794 
LUBIN & MEYER, P.C. 
100 City Hall Plaza 
Boston, MA 02108 
(617)720-4447 





























































































































































































































































































































































































































































































































































































































































































































































































































































COMMONWEALTH OF MASSACHUSETTS 


BARNSTABLE, SS. 
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SUPERIOR COURT 
CIVIL ACTION 
NO. 2012-00638 




OAVID LEW, ADMINISTRATOR 
OF THE ESTATE OF JASON LEW, 
y Plaintiff, 

MEREDITH GILSON, M.D,, 

DENISE DALLACOSTA, R.N., AND 
PMG PHYSICIAN ASSOCIATES, P.C., 

Defendants. 

. p Expert Witness Certification 

above referenced ’ haVC , boen 5 6 ! ained M ™ by the Plaintiff in the 

XLSunntSJSS tbe 0 *P* t discl08ure as within the Plaintiffs 

With htS h f P ^* Trial Memorandum, I hereby certify that I will testify consistent 

Tht h t documcnt as a PP* ies t0 me and that h accurately states the 





































































































































































































































































































































